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ARMEN, Special Trial Judge: This case was heard pursuant to

the provisions of section 7463 of the Internal Revenue Code in

effect at the time that the petition was filed.! The decision to

1 Unl ess otherw se indicated, all subsequent section
references are to the Internal Revenue Code in effect for 2001,
the taxable year in issue, and all Rule references are to the Tax
Court Rules of Practice and Procedure. All nonetary anmounts are
rounded to the nearest dollar.
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be entered is not reviewable by any other court, and this opinion
shoul d not be cited as authority.

Respondent determ ned a deficiency in petitioners’ Federal
income tax for the taxable year 2001 of $5,101 and an accuracy-
rel ated penalty under section 6662(a) of $1, 020.

After dism ssal of petitioner Judith M De Shon? and after
concessions, ® the issues for decision are:

(1) Wether petitioners received unreported discharge of

i ndebt edness i ncone of $12,253 in taxable year 2001. W hold
that they did to the extent provided herein.

(2) VWether petitioners are |iable under section 6662(a) for an

accuracy-rel ated penalty. W hold that they are not.

2 Petitioner Judith M De Shon (Ms. De Shon) did not
appear at trial and did not execute the stipulation of facts.
Petitioner Mchael J. De Shon (M. De Shon) is not admtted to
practice before this Court and is therefore not authorized to
represent Ms. De Shon in this Court notw thstanding a purported
durabl e power of attorney. See Rules 24, 200. Accordingly, the
Court will dismss this action as to Ms. De Shon. Rule 123(b).
Deci si on, however, will be entered against Ms. De Shon
consistent with the decision entered against M. De Shon as to
the deficiency and the accuracy-rel ated penalty.

3 Respondent concedes that petitioners did not receive
Soci al Security benefits of $246. Petitioners concede that they
received: (1) Social Security benefits of $6, (2) interest
i ncone of $58 from Catholic Aid Association (Catholic Aid), (3) a
taxabl e distribution of $6,611 from Catholic Knights |Insurance
Society, and (4) a taxable distribution of $3,001 from Catholic
Ai d.
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Backgr ound

Sonme of the facts have been stipulated, and they are so
found. W incorporate by reference the parties’ stipulation of
facts and acconpanyi ng exhi bits.

At the tinme that the petition was filed, petitioners resided
in Mount Prospect, Illinois. References to petitioners
individually are to M. De Shon or Ms. De Shon.

Fromas early as 1986 through May 1999, petitioners had a
joint Discover credit card account ending with the nunbers 790
(account 790). The credit card statenent for this account as of
July 26, 1998, indicated that petitioners nmade a paynent of $130
and purchases of $192 and incurred finance charges of $128. The
account bal ance was $7,427. In Septenber 1998, M. De Shon filed
by tel ephone with D scover a dispute concerning the bal ance due
as reflected in the July 26, 1998 statenent. M. De Shon did not
di spute the purchases nade but rather disputed the anobunt of the
bal ance due.

The credit card statenment as of August 26, 1998, i ndicated
that petitioners made a purchase of $46 and incurred a late fee
of $25 and finance charges of $134. The account bal ance was
$7,631. The statenent contained | anguage indicating that the
account was past due and demanded paynent of such anmount. |In
Cct ober 1998, M. De Shon filed by tel ephone with Di scover a

di spute concerning the bal ance due as reflected in the August 26,
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1998 statenent. M. De Shon again disputed the anmount of the
bal ance due.

The credit card statenent as of Septenber 26, 1998,

i ndi cated that petitioners incurred a |ate fee of $25, an
overlimt fee of $25, and finance charges of $147. The account
bal ance was $7,828. The statenent contained | anguage indicating
that the account was past due and demanded paynent of such
anmount .

The credit card statenent as of October 26, 1998, indicated
that petitioners incurred a |ate fee of $25, an overlinmt fee of
$25, and finance charges of $146. The account bal ance was
$8,024. The statenent contai ned | anguage indicating that the
account was past due and demanded paynent of such anount.

I n Novenber 1998, M. De Shon submitted to D scover a
witten dispute. |In response to M. De Shon’s inquiry,
petitioners received from D scover a collection letter dated
Decenber 12, 1998, concerning the delinquency of $8,229 in
account 790. The letter stated in part as follows:

As you know, your account is now four nonths past due.

We feel that we have been patient in handling your

account, but you have not cooperated with us to take

care of this serious matter. To protect Di scover

Card’s interest, we nust now take action.

W& expect you to send a substantial paynent inmediately

along with your plan for future nonthly paynents to

clear this delinquency. Please contact us today so
that we nmay discuss this matter
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If we do not hear fromyou, your account wll be

reviewed by our departnent manager. Your actions

determ ne our handling of this account.

In response, M. De Shon faxed to D scover a letter again
di sputing the ambunt due. M. De Shon did not receive any
comuni cation or correspondence from Di scover in response to his
di spute, nor did he receive a replacenent Di scover card when his
card expired in May 1999. Petitioners received their |ast
statenment pertaining to account 790 in May or June 1999.
Petitioners did not remt any paynents to this account after July
21, 1998.

Petitioners maintai ned another joint D scover credit card
account ending with the nunbers 879 (account 879). The address
listed for this account was the sane address that was listed for
account 790, which is also petitioners’ current mailing address.
The credit card statenment as of July 13, 2000, indicated a
previ ous bal ance of $2,462, a purchase identified as “Bravo
Reserve previous bal ance” of $1,155, and a new bal ance of
$3,617.4

In early 2002, petitioners received fromD scover two Forns

1099-C, Cancell ation of Debt, for 2001: one each for accounts

4 Respondent introduced at trial a photocopy of this
statenment and the declaration in lieu of affidavit to which M.
De Shon objected on the basis of |ack of authenticity and
conpl eteness. The Court admitted the evidence on the condition
t hat respondent furnish the original docunents to the Court.
Subsequent to trial, respondent submtted to the Court the
original docunents. M. De Shon’s objection is overrul ed.
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790 and 879. Discover addressed both Forns 1099-C to Ms. De
Shon at her current mailing address. In the Forns 1099-C,
Di scover reported that it had cancel ed the debt due on accounts
790 and 089 of $8,637 and $3, 616, respectively, on Decenber 31,
2001. Petitioners did not contact Discover with respect to
either of the Fornms 1099-C

On their Federal inconme tax return for 2001, petitioners did
not report the anounts reported on the Forns 1099-C.

Respondent determ ned that petitioners failed to report on
their tax return for 2001 inconme fromthe cancellation of
i ndebt edness of $12,253. Respondent further determ ned that
petitioners are |liable for the accuracy-related penalty for
substanti al understatenent of incone tax.

Di scussi on

A. Di schar ge of | ndebt edness

1. Applicable Principles

CGenerally, the Comm ssioner’s determ nations are presuned
correct, and the taxpayer bears the burden of proving that those

determ nations are erroneous. Rule 142(a); Welch v. Helvering,

290 U. S. 111, 115 (1933). Under section 7491(a)(1l), however, the
burden of proof shifts to the Comm ssioner if, inter alia, the
t axpayer first introduces credible evidence wth respect to any

factual issue relevant to ascertaining the taxpayer’s liability
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for incone tax. Hi gbee v. Commi ssioner, 116 T.C. 438, 442

(2001).

G oss incone includes all incone from whatever source
derived, including but not limted to discharge of indebtedness.
Sec. 61(a)(12); sec. 1.61-12(a), Incone Tax Regs. A discharge of
i ndebt edness general |y produces incone in an anount equal to the
di fference between the anount due on the obligation and the

anount paid for the discharge. See Babin v. Comm ssioner, 23

F.3d 1032, 1034 (6th Cir. 1994), affg. T.C. Menp. 1992-673. As
expl ained by the United States Suprene Court, the general theory
is that to the extent that a taxpayer has been rel eased from

i ndebt edness, the taxpayer has realized an accession to incone
because the cancell ation of indebtedness effects a freeing of
assets previously offset by the liability arising from such

i ndebt edness. United States v. Kirby Lunber Co., 284 U S. 1, 3

(1931); see Cozzi v. Conmm ssioner, 88 T.C 435, 445 (1987).

Debt is deened di scharged the nonment it becones clear that

the debt will never have to be paid. Cozzi v. Conm Sssioner,

supra at 445. The test for determ ning when this nonment occurs
requi res an assessnent of the facts and circunstances surroundi ng
the likelihood of repaynent. 1d. “Any ‘identifiable event’
which fixes the loss with certainty may be taken into

consideration.” 1d. (quoting United States v. S.S. Wite Dental

Manuf acturing Co., 274 U. S. 398, 401 (1927)).




2. Account 790

M. De Shon contends that they did not receive a discharge
of i ndebtedness because they were not liable for the anmount
all egedly discharged. 1In the alternative, M. De Shon contends
that the discharge of indebtedness did not occur in 2001.
Respondent, on the other hand, contends that petitioners received
di scharge of indebtedness incone as reported on the Form 1099-C.
We need not address M. De Shon’s first contention because we
decide this issue on the basis of M. De Shon’s alternative
contenti on.

Havi ng observed M. De Shon’s appearance and deneanor at
trial, we find his testinony to be honest, sincere, and credible.
On the basis of the entirety of the record, we do not find that
i ssuance of the Form 1099-C was the identifiable event
establ i shing when D scover discharged petitioners’ debt. 1In
light of the facts and circunstances in the instant case, we find
that Discover’s cessation of debt collection activity in 1999 was
the identifiable event fixing the loss with certainty. See Cozzi

v. Conm ssioner, supra at 445.

Petitioners filed their first dispute with D scover in
Septenber 1998 and again in October and Novenber 1998. The only
response petitioners received was a collection letter dated
Decenber 12, 1998. The collection letter indicated that

Di scover’s departnent manager woul d determ ne the handling of
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petitioners’ account if they failed to contact Di scover.
Petitioners nade no further attenpts to contact Di scover

Al t hough Di scover continued to send petitioners nonthly
statenents through May or June 1999, which presumably contai ned
| anguage stating that petitioners’ account was past due and
demanded paynent, Discover did not contact petitioners concerning
their dispute. Moreover, petitioners did not receive any
additional collection letters after Decenmber 1998, and D scover
did not issue a new card when M. De Shon’s card expired in My
1999. The evidence in the record denonstrates that because
petitioners received no further comrunication from D scover after
m d-1999, it is reasonable to assune that petitioners’ account
was witten off as a practical matter at that tinme. Taking into
account all the facts and circunstances, the fact that D scover
may not have renoved petitioners’ debt fromtheir books until
2001 because of a faint possibility of collecting the debt does
not establish that the discharge occurred in 2001. See Exch.

Sec. Bank v. United States, 492 F.2d 1096, 1099 (5th G r. 1974)

(settlenment agreenment fixed the tine when cancell ation of debt
occurred, not when the debt was renoved fromthe conpany’s

books); Bear Manufacturing Co. v. United States, 430 F.2d 152,

154 (7th Cr. 1970) (as a practical matter, incone is realized

when the liability term nates); Fidelity-Philadel phia Trust Co.

v. Comm ssioner, 23 T.C. 527, 530 (1954) (“The inportant
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consideration is that it was unlikely as a matter of fact that
t he bank woul d have to honor its obligation to the depositors.”);

Rivera v. Conm ssioner, T.C Menop. 1993-609 (a settl enent

agreenent, a court order, and paynent pursuant to the settl enent
agreenent together reasonably established an abandonnent of debt,

not when paynents recorded); Estate of Marcus v. Conm SsSioner,

T.C. Meno. 1975-9 (decedent’s estate realized incone in the year
of decedent’s death because the executors did not intend to
satisfy certain debts and the creditor did not intend to enforce
such clains). A deened discharge of indebtedness occurred in
1999 when Di scover ceased collection activities agai nst
petitioners. Accordingly, we conclude that petitioners did not
recei ve di scharge of indebtedness income fromaccount 790 of

$8, 637 in 2001.

3. Account 879

M. De Shon deni es ownership of account 879. In contrast,
respondent contends that petitioners received di scharge of
i ndebt edness i nconme as reported on the Form 1099-C. W agree
W th respondent.

Petitioners in fact received the Form 1099-C from D scover,
whi ch was addressed to their current mailing address. Upon
receiving the Form 1099-C, we find it noteworthy that petitioners
di d not contact Discover concerning this account, especially in

light of their contention that they did not maintain this
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account. Mreover, the mailing address on the August 2000

mont hly statement was the sanme as petitioners’ current mailing
addr ess.

On the one hand, M. De Shon testified at trial that he had
no know edge of this account, but, on the other hand, he
testified that he had no knowl edge of a |ot of paperwork in Ms.
De Shon’s possession. M. De Shon's conflicting testinony |eads
to an inference that petitioners, either jointly or separately,
in fact maintai ned account 879.

On the basis of the record, we conclude that petitioners
recei ved di scharge of indebtedness inconme from account 879 of
$3,617 in 2001. Accordingly, we sustain respondent’s
determ nation on this issue.

B. Secti on 6662(a) Penalty

In the notice of deficiency, respondent determ ned that
petitioners are |iable under section 6662(a) for an underpaynent
of tax that is attributable to substantial understatenent of
i nconme t ax.

Section 6662(a) inposes a penalty equal to 20 percent of any
under paynment of tax that is attributable to substanti al
understatenent of inconme tax. See sec. 6662(a) and (b)(2). An
understatenent of income tax is “substantial” if it exceeds the
greater of 10 percent of the tax required to be shown on the

return, or $5,000. Sec. 6662(d)(1)(A. An “understatenment” is
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defined as the excess of the tax required to be shown on the
return over the tax actually shown on the return. Sec.
6662(d)(2)(A). Tax is not understated to the extent that the
treatment of the itemrelated thereto is based on substanti al
authority or is adequately disclosed in the return or in a
statenent attached to the return, and there is a reasonabl e basis
for the tax treatnent of such item by the taxpayer. Secs.

6662(d) (2)(B), 6664(c)(1).

By virtue of section 7491(c), respondent has the burden of
production with respect to a section 6662 accuracy-rel ated
penalty. To neet this burden, respondent mnust produce sufficient
evidence indicating that it is appropriate to inpose the rel evant

penalty. Higbee v. Conm ssioner, 116 T.C at 446. Once

respondent neets this burden of production, the taxpayer,
however, continues to have the burden of proof with regard to
whet her respondent’s determ nation of the penalty is correct.

Rul e 142(a); Higbee v. Conm ssioner, supra. The taxpayer also

bears the burden of proving that he or she acted with reasonabl e
cause and in good faith. See sec. 6664(c)(1l); see also Hi gbee v.

Commi ssi oner, supra; sec. 1.6664-4(b)(1), Incone Tax Regs.

In Iight of our conclusions above, as well|l as respondent’s
concession, respondent did not satisfy his burden of production
under section 7491(a)(1l) because the record denonstrates that the

under st at ement of incone tax was not substantial within the
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meani ng of section 6662(d)(1)(A)(ii). Accordingly, we hold that
petitioners are not liable for the section 6662(a) accuracy-
rel ated penalty.

Concl usi on

We have considered all of the other argunments nade by the
parties, and, to the extent that we have not specifically
addressed them we conclude that they are without nerit.

Revi ewed and adopted as the report of the Small Tax Case
Di vi si on.

To reflect our disposition of the disputed issues, as well

the parties’ concessions,

Deci sion will be entered

under Rul e 155.




